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SLC, UTAH, WEDNESDAY, JANUARY 27 ,  L993, 1l- :00 A.M.

PROCEEDINGS

MR. CARTER: This brings us to Agenda Item No. 4.

Now is the tirne and place set f or hearing in Docket No.

92-O4L,  Cause No.  ACT/015/O25 in  the mat ter  o f  the Board

Order to Show Cause Re: Potential pattern of

v io la t ions,  inc lud ing Not ices o f  V io la t ion N91-35-1-1

and N91-26-7-2 ,  Par t  2 ,  Co-Op Uin ing Company,  Bear

Canyon Mine ,  ACT/ 015 1025, Emery County,  Utah.

This matter was continued, actually has been

continued twice. The Board the hearing examiner

actually, a panel of the Board consisting of myself and

Mr. David Lauriski heard argument in this matter

relating to the issue of the scope of testimony and

evidence which could be presented by Co-Op Mining

Company in i ts opposi t ion to the State's in i t ia l

determination that there appears to be a pattern of

violat ions, and I  '  I I  re ly on Mr.  Laur iski  to f i f l  in any

qaps that I leave out here.

Subsequent to taking that argument we had the

opportunity to discuss the argument and the issues

raised with a larger panel of the Board which included

all Board members, except for Mr. Stringham and

Mr. Mclntyre. That was at our interim Board meeting on

January 11th and the consensus of the Board at that
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meeting, and I do this with apologies to Mr. Mclntyre

and Mr. Str ingham, but I  th ink they' l l  agree with usr

the consensus of the Board is that allowing evidence or

testimony with regard to the penalty points assessed or

the level  of  culpabi l i ty relat ing to the N.O.V. /s which

are the subject of the pattern of violations

investigation would constitute a collateral or could

const i tute a col lateral  at tack on those N.O.V. ts and

that the Board would disallow that.

Our reasoning is that the notices of violation are

actually a procedure of the Board. The Board delegates

authority to assess points to a hearing examiner who

reviews the N.O.v.  af ter the Divis ion has reviewed the

N.O.V.  and lev ied i ts  assessment .  So the po in ts

assessed  i n  the  N .O.V .  i n  t he  two  sub jec t  N .O .V . t s  were t

in fact, Board orders so the Board is not going to

entertain a rereview of those aspects of this order.

Another issue that was raised by Co-Op during the

argument was that the terrninology which is contained in

the Division regulations which relates to assessment of

penalty points, the words used are not exactly the same

words used in determining whether or not a pattern of

violat ion exists.  And I  don' t  have in f ront of  me the

exact words, but the Board has determined that those are

essentially identical types of terminology and that
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under the current oivision practices the assessment of

16 points or more does constitute that greater level of

l iabil i ty or cutpabil i ty that is contemplated in the

pattern of violations regulations and w€, therefore'

reject the argument that the Board must make a new a

finding of wilful fai lure to or unwarranted failure to

abate or to avoid the violat ion.

So, in sumr w€ are ruling that when we reconvene in

our February hearing to continue this matter, the Co-Op

hearing, Co-Op may present whatever evidence or

testimony it deems appropriate, but the Board wil l  not

entertain evidence or testimony relating to the penalty

po in ts  assessed in  the two sub jec t  N.O.V. 's  nor  w i th

regard to the circumstances surrounding those N.o.V. ts

as those are final Board orders which weren't appealed.

This wil l  make for a shorter hearing.

(Discussion of f  the record. )

l{R. CARTER: Board member Leverts rerninded me that

there may be fac ts  re la t ing to  the N.O.V. 's  issued,  the

circumstances of the N.o.V. rs which wi l l  bear on whether

or  not  those N.O.V.  /s  are  suf f ic ient ly  s imi lar  to  one

another to constitute a pattern of violation so to that

extent testirnony with regard to the similarity or

dissinilarity of those events would be allowed but not

with regard to the leveL of negligence or the degree of
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culpabi l i ty.  Mr.  Richards?

IqR. RICHARDS: The Board's counsel wil l  be

circulating a Board draft order in the next half hour

and I think we can spell that out very clearly in the

written orders that we can send to counsel.

l{R. CARTER: AII r ight. So this matter then wiII

be continued to the February hearing of the Board at

which time wet ll take a continued argument and evidence

from the State and from Co-Op Mining Company.

(Conc luded  a t  l L :05  am. )
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STATE OF UTAH

COIINTY OF SALT

)
)  ss .

LAKE )

I, DANA I,IARIE MORSE, a Certif ied Shorthand Reporter,
Registered Professional Reporter, and Notary Public for
the State of Utah, residing in Utah, certify:

That the hearing of oil, Gas and Mining was taken
before me pursuant to notice at the time and place
therein set forth,

That all objections made and all proceedings had at
the tine of the hearing were recorded stenographically
by me and were thereafter transcribed, and I hereby
certify that the foregoing transcript is a fuII '  true,
and correct record of ny stenographic notes so takenl

f further certify that I am neither counsel for or
related to any party to said action in anywise
interested in the outcome thereof.

IN WITNESS WHEREOF, I have hereunto subscribed my hand
and affixed ny official seal this 27Eh day of January,
1993 .

Professional Reporter'
Public in and for the

SaIt  Lake, State of  Utah.

fffi--;ffi-#-lMy Commission Expires:
June L3, L994 ;ffih ^iffiftmffiq'l

i Fiffil# W ffi'$i'T.Y$,ifl:' i
I \f#jz 'st'&,}tr !L-:::n-,F_-.T:*:"5'-_J

DANA },I.ARIE
fftiried

Registered
and Notary
County of


